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TAXATION LEGISLATION AMENDMENT BILL (NO. 2) 2014 
Consideration in Detail 

Resumed from 18 November. 
Clause 7: Schedule 1 Division 4 inserted — 
Debate was adjourned after clause 6 had been agreed to. 
Ms R. SAFFIOTI: I refer to page 14 and proposed clause 7 to be inserted at the end of schedule 1, division 4, 
“Application of section 15 during transitional period”. Could the minister please explain what the effect will be 
of proposed section 15, particularly the transitional period, what it applies to and why it ends in 2018? 
Mr D.C. NALDER: A lot of it is explained directly underneath in proposed subsection (2) — 

Section 15 applies to and in respect of land that is subdivided during the transitional period … 

The first transitional period relates to section 15 of the act, which provides for a clawback of land when rural 
primary production land is subdivided, if land was exempt from land tax or subject to a concession for any of the 
five years reckoned retrospectively from and including the year in which the land was subdivided. The first 
transitional period is required due to the proposed repeal of section 30, which provides a concession of 
50 per cent for land tax in certain circumstances. This transitional provision ensures that a clawback of land tax 
under section 15 will still apply in situations in which the land was subject to a concession under section 30 prior 
to 1 July 2014 and that land is subdivided in the period between 1 July 2014 and 30 June 2018. 

Ms R. SAFFIOTI: Just to understand the logic of that, if the land is subdivided, the government is clawing back 
any exemption that might have been paid during the relevant year; is that correct? 

Mr D.C. NALDER: Yes, and the previous five years. 

Ms R. Saffioti: Can I ask: why the previous five years? 

Mr D.C. NALDER: It is an anti-avoidance provision. The policy setting for the clawback has not changed, and 
is similar to that which currently applies to certain land that is granted a residential exemption, or land that is 
granted an exemption because it is being used for a caravan park or a camping ground and is subsequently 
divided. Land that in certain circumstances has been granted a primary production exemption and is 
subsequently subdivided will be taxed retrospectively for a maximum period of five years. It is just picking up 
the retrospectivity that already exists. 
Ms R. Saffioti: What’s the public policy argument for it? Just the logic behind it. 

Mr D.C. NALDER: It is to discourage people from land banking. 

Ms R. Saffioti: That’s what I thought. It’s to discourage people from holding on to land, trying to get some sort 
of exemption, and then to go into wholesale subdivision. 
Mr D.C. NALDER: Yes, that is correct. 

Ms R. SAFFIOTI: These are genuine questions, because I want to understand how this legislation works. In 
relation to proposed clause 8, “Application of section 20 to previous assessment years”, can the minister give us 
an understanding of what that actually means and what it affects?  
Mr D.C. NALDER: The second transitional provision ensures that a taxpayer must still make application to the 
commissioner to exercise the discretion on the proposed repeal provision in section 20(1) to allow an exemption, 
concession or further concession in an assessment year before the 2014–15 land tax assessment year when the 
assessment issues on or after 1 July 2014; for example, when the one-third income test is not satisfied. 
Ms R. Saffioti: Does this allow a transition period so that people can access the form of provisions in appeals 
over this interim period? 
Mr D.C. NALDER: Yes, after—when an assessment for an earlier year is issued after the changes to this 
current legislation. This provision captures those for whom an assessment is done after these amendments have 
gone through. Has the member got that? 
Ms R. SAFFIOTI: Yes. Proposed clause 9 of schedule 1, division 4, is headed “Application of section 30D to 
land held in trust for assessment year 2014/15”. Can the minister give us an explanation of the impact of this 
clause on current laws? 

Mr D.C. NALDER: The third transition provision enables discretionary trust deeds to be amended to ensure the 
discretionary trust satisfies the new family member requirements of the owner–use test. To be eligible for the 
primary production exemption for the 2014–15 land tax assessment year, trustees will have until 30 June 2015 to 
make any changes. 
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Ms R. Saffioti: Basically, this means you can restructure the nature of the trust to include all the family 
members, so someone external to that family would not be eligible for the exemption. 
Mr D.C. NALDER: That is correct; yes. 
Clause put and passed. 
Clauses 8 and 9 put and passed. 
Clause 10: Section 3 amended — 
Ms R. SAFFIOTI: I understand that these changes seek to modernise the definition of “rural business” into that 
of “primary production” and it tries to pick up, as I said, the changing nature of agriculture in WA and Australia. 
I understand that the traditional legislation was very specific in some of its terminology and this bill tries to 
expand the definition of “primary production”. Is this the impact of clause 10? 

Mr D.C. NALDER: Clause 10 is to ensure that the Duties Act matches the Land Tax Assessment Act so that 
they are consistent in their approach, but it is consistent also with what the member is suggesting. 

Ms R. SAFFIOTI: Is there a specific example of an agricultural activity, particularly under the existing land tax 
provisions, that one would consider to be primary production but which was not picked up in the former 
definition of “rural business”? Is this why we need to modernise the definition of “rural business” into that of 
“primary production”? 

Mr D.C. NALDER: It is designed more to align the Duties Act with the Land Tax Assessment Act and to make 
sure they are consistent. We do not have an example of one that may have been varied and we cannot think of 
any at the moment. The change from “rural” to “primary” is expected to have no or minimal impact in assessing 
existing primary producers. 
Ms R. SAFFIOTI: I want to take up an issue raised by the member for Gosnells last night. It was an interesting 
issue about fungi and plants. I am glad that the member for Gosnells, with his particular expertise in the area, 
was able to raise it last night. Has the minister sought any further advice on the issue, as I think the scientifically 
correct terminology is a legitimate question to be raised here? 

The ACTING SPEAKER (Mr P. Abetz): Minister, that is an interesting question for you! 

Mr D.C. NALDER: Yes, because I wondered about that myself. It is not a matter of science; it is a matter of 
statutory determination. For the purposes of this bill, “fungi” has been extended to be considered the same as 
a plant. 
Ms R. Saffioti: So you have unilaterally changed the definition of “plants” here in Australia! 
Mr D.C. NALDER: I have taken advice on it and I have provided that advice to the member. 

Clause put and passed. 
Clause 11: Section 101A inserted — 
Mr W.J. JOHNSTON: I was going to ask this question yesterday but the Deputy Premier adjourned the house 
before I could ask it, which was outrageous! 

Mr D.C. Nalder: I thought we had finished with clause 6. 

Mr W.J. JOHNSTON: I was having lunch and I had a couple of questions but it does not matter; it is all in the 
past now and I am dealing with clause 11. Firstly, this refers to animals being produced for the purpose of selling 
them, or their progeny, for food, which includes exporting, of course. It might not refer to an animal that would 
ordinarily be consumed in Australia, as long as it is being sold for food and comes under the definition. The 
clause refers to “parts of them”. My brother raises sheep and cattle and his partner raises angora rabbits, not for 
their skins or their meat but for their fur. They are shorn like a sheep so that is why selling “parts of them” 
covers the shearing process, so that is covered. 

Mr D.C. Nalder: Yes. 

Mr W.J. JOHNSTON: Is it correct that someone with a particular farm, again a small business in the valley as 
an example, will get the relief even if they are selling animals for food that would not ordinarily be consumed in 
Australia for food? 

Mr D.C. NALDER: Yes, that is correct. 

Clause put and passed. 

Clause 12 put and passed. 

Clause 13: Section 17 amended — 
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Ms R. SAFFIOTI: Can I get an understanding of the impact of this change to the Land Tax Assessment Act 
2002?  

Mr D.C. Nalder: “Land” out, “land” in! 

The ACTING SPEAKER (Mr P. Abetz): The minister has the call. 

Mr D.C. NALDER: I will just explain fully the total changes to the two. Section 17 had one subsection; there 
will now be two. The current section 17 has paragraphs (a) and (b) under — 

Land is exempt from land tax for an assessment year if — 

Paragraphs (a) and (b) appear in the proposed amended section 17, but we are adding subsection (2), which 
reads — 

Unless this Part provides otherwise, an exemption under a provision of this Part referred to in 
subsection (1)(b) applies, in accordance with section 18, to the whole or part of a lot or parcel of land. 

The two changes make it more extensive. 

Ms R. Saffioti: What is the impact of that change? 

The ACTING SPEAKER: Member for West Swan, just for the benefit of the people who are doing the video, it 
is best if you actually make them separate questions and stand and ask the questions. 

Ms R. Saffioti: Okay; when he sits down. 

Mr D.C. NALDER: There is no change in policy per se; it allows for the partial exemption of land under the 
assessment of primary production versus secondary-type production, and other partial exemptions as well. 

Ms R. SAFFIOTI: Just to clarify, I thought this proposed section more generally deals with the outcome of the 
State Administrative Tribunal case in which the determination was that there could not be partial exemptions. 
That is why I understand this proposed section, in a sense, deals with adding new legislation to try to prevent 
future challenges at the SAT in relation to partial exemptions. 

Mr D.C. NALDER: Yes, that is correct; it is to do with that one. Going forward, we will be able to split the two 
and identify that that is entitled to be exempt and separated from other parts of land that may be adjoining that is 
not exempt. The Aveland case, as the member knows, allowed for all parts of that land to be exempt, and that is 
what we are removing. 

Clause put and passed. 

Clause 14: Section 18 replaced — 

Mr W.J. JOHNSTON: This is, as I understand, the provision that allows the commissioner to exempt part of 
the land from the land tax arrangements because it is for primary production, and the bit that is for secondary 
production—processing—will not be exempt. How will it be decided how much is for the processing function 
rather than the primary function? The classic example that the government has been using to illustrate the matter 
is a vineyard producing wine. I get that the bit of land that is physically underneath the winery will not be 
exempt — 

Mr D.C. Nalder: No, it’s going to be exempt. 

Mr W.J. JOHNSTON: No, the primary production is exempt. But there might be hardstand that is a necessary 
adjunct to the operation of the winery; space might be needed for a truck to turn around or there might be space 
for the storage of packaging used in the winery. It is not the winery itself, but it is obviously adjunct to the 
operation of the winery. Taking the hardstand for the truck to turn, if there was no hardstand, the owner would 
not be able to get the produce in and out. Will that be part of the processing section of the land or will it be part 
of the primary production land? Then of course that hardstand might also be needed for primary production, so 
how are the bits of the land required for the processing and the bits of the land required for the primary 
production going to be determined? 

Mr D.C. NALDER: The reality is that a pragmatic approach will be taken to the determination of primary 
production and secondary production areas. If there are determinations that are not considered appropriate by the 
owners, they have the right of recourse and may appeal to the commissioner. But a pragmatic approach will be 
taken to determine — 

Mr W.J. Johnston: So you are expecting that the land that is adjunct to the processing would be part of the 
processing? 
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Mr D.C. NALDER: It can be. It will be determined case by case, but where it is pragmatic a practical approach 
will be taken to that assessment. 

Mr W.J. JOHNSTON: There will have to be some sort of determination in every single case, given that we are 
going from an old system to a new system because we have to change because the understanding of the law has 
changed. I accept that we will now go through a transition, and that is inevitable and it is not a criticism. But it 
does mean that, effectively, every single parcel of primary production land will have to be assessed by the 
commissioner to determine the bits that are primary production and the bits that are secondary production. That 
is now inevitable, and there may well be some resource implications in that process. 

Mr D.C. Nalder: By way of interjection, it is only when secondary production is involved. They currently 
follow this process for not only this area, but also all areas where there is an entitlement to partial exemption. 
There are already assessment processes, and a pragmatic viewpoint is taken. It happens in every instance, 
anyway. 

Mr W.J. JOHNSTON: So the minister is just expecting that the existing arrangements — 

Mr D.C. Nalder: The determining of what is part of primary and what is part of secondary will continue. 

Mr W.J. JOHNSTON: Sure; so, there is no expectation of any change to the existing balance? 

Mr D.C. Nalder: No. In the agriculture sector only nine properties have been picked up in this process anyway, 
and they will now get relief. We are not expecting a huge impost here. We believe there could be more that could 
get picked up if we do not put this legislation in place, so we are trying to get this sorted now to stop that and 
come back to the intent of the law that was set in the first place. 

Mr W.J. JOHNSTON: Are there only nine properties that the government expects to be covered by these 
arrangements? 

Mr D.C. Nalder: They’re the ones we are currently aware of. 

Mr W.J. JOHNSTON: Yes; there may be others, but they are the ones the minister is currently aware of? 

Mr D.C. Nalder: Yes; there are only nine. 

Mr W.J. JOHNSTON: Excellent. 

Ms R. SAFFIOTI: I am a bit confused by that, and I would just like a follow-up question. Are we talking about 
the number of properties that currently have primary production and processing, and therefore would have 
these—no? 

Mr D.C. Nalder: No; we’re talking about the ones that have been assessed by the commissioner since 2012. 
My understanding is that since 2012, nine have had their exemption removed. 

Ms R. SAFFIOTI: Jeez, I know about three of the nine! 

Mr D.C. Nalder: They’re pretty much up your way. 

Ms R. SAFFIOTI: Yes. Since 2012, nine properties have had the exemption applied, and that has been 
removed. So, all-up, how many properties does the minister think will, and will continue to be because of these 
amendments, be covered by this legislation that have primary production and secondary processing? 

Mr D.C. NALDER: We do not have data on the total number. What we are concerned about is that if we do not 
get this through, the commissioner could rule for others to lose their exemption. We are putting this in place to 
protect those owners, around the original intent of what this law set out to do. Nine have been picked up since 
the change of use in 2012. We are trying to fix that, and retrospectively sort out those that have been affected 
since 2012. We do not know how many there are all-up. 

Ms R. SAFFIOTI: My question is on the cost or revenue impact of this. We were told the other day that the 
impact of all the changes, excluding the duties changes—the land tax changes—will be approximately 
$3 million a year. The amount of reimbursement, as I understand it, once we remove the 2012 amendment, will 
be about $400 000 to $500 000 over two years. But let us disregard that, because that is a future amendment. 
What is the actual cost of the primary production change to this legislation? 

Mr D.C. NALDER: The information I have received is that it is difficult to quantify it, but we do have a number 
for extending the exemption to primary production land when the produce is sold in a processed or converted 
state, prospectively from 1 July 2014. Relevant data is not available to quantify this measure. However, for those 
taxpayers who are currently known to benefit from the amendment, the cost is expected to be approximately 
$1.4 million per annum. 
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Ms R. SAFFIOTI: The primary production component of the land tax changes is $1.4 million, but that will not 
be an additional cost. The total value of the amendment is $1.4 million. I assume that about $200 000 of that will 
apply to those who have lost their exemption and will now get it back, and the remainder will continue to be 
given the exemption. 

Mr D.C. NALDER: The total impact on revenue across this whole bill is approximately $3 million. The 
anticipated cost with regard to the processing is anticipated to be $1.4 million. It is anticipated that it will cost 
$440 000 to retrospectively cater to those who have been picked up since 2012. That is probably an additional 
cost that the member was not necessarily looking for. 

Ms R. SAFFIOTI: Just to confirm, $440 000 will be the reimbursement to the nine landowners who have lost 
their exemption. That is about $220 000 a year. That $1.4 million is not a new cost to the budget, because apart 
from the $220 000, the state revenue department is not reimbursing something that people have lost, if the 
minister knows what I am saying—they have not quite lost it yet. I will go through it. Nine people have lost their 
exemption. The cost of reimbursing those people will be about $220 000 per annum, over two years. But the 
actual net cost to the budget will be minimal. The value of the exemption is $1.4 million — 
Mr D.C. Nalder: But that is not necessarily the cost to the budget. 
Ms R. SAFFIOTI: Yes. The cost to the budget will probably be about $200 000 a year. Can I have that 
confirmed? 
Mr D.C. NALDER: I agree with the member’s logic on that. Yes, that makes sense. 
Clause put and passed. 
Clause 15 put and passed. 
Clause 16: Section 38 amended — 
Ms R. SAFFIOTI: This clause seeks to amend section 38 of the Land Tax Assessment Act 2002, which is 
headed “Land owned by non-profit associations, exemption or concession for”. What is the impact of this 
change? 
Mr D.C. NALDER: This is very similar to section 15. We are trying to clarify the partial exemption to make 
sure that it is clearly understood and clearly defined and that we are using consistent terminology across the 
statute with regard to what is exempt land. 
Ms R. SAFFIOTI: What is the policy intent of this change? What is the practical impact of this amendment? 
Mr D.C. NALDER: It is really just for consistency of terminology across the act, as per the discussion on 
section 15. 
Clause put and passed. 
Clause 17: Section 39 replaced — 
Mr W.J. JOHNSTON: I understand that the purpose of this clause is to clarify the obligations in respect to 
retirement villages. I understand also that this comes from a new understanding of the provisions. There is 
a wonderful word in proposed new section 39(3)(b), “appurtenant”. I have not seen that word previously and I 
am not aware of its proper meaning, so if the minister could help me with that, I would appreciate it. 

Mr D.C. NALDER: That is a good word to remember for Scrabble! “Appurtenant” means applicable to the 
immediate surrounds. 

Ms R. SAFFIOTI: Section 39 of the current legislation is headed “Land used for retirement villages: exemption 
for”. Can the minister explain how this change addresses the problem, from the Office of State Revenue’s point 
of view, that has arisen since the determination by the State Administrative Tribunal? What particular change in 
this amendment addresses the detrimental outcome, from the Office of State Revenue’s point of view, of the 
SAT determination in relation to retirement villages back in November 2013? 

Mr D.C. NALDER: It is putting a description in the act about which areas of a retirement village are defined for 
exemption purposes—that is, what is a retirement village and what is the balance of the land. It is specifically to 
identify what land may be exempt. 

Mr W.J. JOHNSTON: I understand the minister’s answer, and that is what I understood from the explanatory 
memorandum. Does that mean, for example, that a clubroom that is part of a retirement village will no longer be 
an exempt piece of land? That is my understanding from reading pages 23 and 24 of the explanatory 
memorandum. Is that what the minister is giving as an example? 

Mr D.C. NALDER: Proposed new section 39(3)(c) states — 
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being occupied or used for, or in connection with, the retirement village scheme for the retirement 
village. 

Something attached to the retirement village that is generally considered to be part of it will still be considered 
for an exemption. The purpose is to pick up other land that may be subdivided and developed and so forth. We 
are being specific about what the retirement village is and what is used in conjunction with that village. Does the 
member understand that? 

Mr W.J. JOHNSTON: Yes. But I am not sure what is being excluded. I would have thought that everything 
done at a retirement village would meet that definition. I must say that is not what I thought the explanatory 
memorandum explains. Can the minister tell us what will now be subject to the tax? 

Mr D.C. NALDER: It is the vast tract of vacant land that sits off to the side that we are really interested in, to 
make sure it is not given an exemption. 

Debate interrupted, pursuant to standing orders. 

[Continued on page 8397.] 
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